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Nicole C. Pearson [SBN 265350] 
Jessica R.  Barsotti [SBN 209557] 
Rita Barnett-Rose [SBN 195801] 
LAW OFFICES OF NICOLE C. PEARSON 
3421 Via Oporto, Ste. 201 
Newport Beach, CA 92663 
Telephone: (424) 272-5526 
Nicole@FLTJllp.com; Jessica@FLTJllp.com;  
Rita@FLTJllp.com  
 
Attorneys for Petitioners CHILDREN’S HEALTH 
DEFENSE, CALIFORNIA CHAPTER, and 
PROTECTION OF THE EDUCATIONAL RIGHTS OF 
KIDS (P.E.R.K.) 

 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

CHILDREN’S HEALTH DEFENSE-
CALIFORNIA CHAPTER, a California 
501(c)(3) non-profit corporation, on its own 
and on behalf of its members, and 
PROTECTION OF THE EDUCATIONAL 
RIGHTS OF KIDS (P.E.R.K.), a California 
501(c)(3) non-profit corporation, on its own 
behalf and on behalf of its members,  
 

Petitioners, 
 
                    vs. 
 
LOS ANGELES UNIFIED SCHOOL 
DISTRICT, a local educational agency and 
school district for the County of Los Angeles; 
MEGAN REILLY, in her official capacity as 
Superintendent of Los Angeles Unified School 
District; GEORGE MCKENNA, in his official 
capacity as a member of the LAUSD Board of 
Education; MONICA GARCIA, in her official 
capacity as a member of the LAUSD Board of 
Education; SCOTT SCHMERELSON in his 
official capacity as a member of the LAUSD 
Board of Education; NICK MELVOIN, in his 
official capacity as a member of the LAUSD 
Board of Education; JACKIE GOLDBERG, in 
her official capacity as a member of the 
LAUSD Board of Education; KELLY 
GONEZ, in her official capacity as a member 

 Case No.:  21STCP03429 
 
 
DECLARATION OF TOBY M. ROGERS 
IN SUPPORT OF PETITIONERS’ REPLY 
IN SUPPORT OF THEIR MOTION FOR 
A PRELIMINARY INJUNCTION  
 
Date:                     December 8, 2021 
Time:                    9:30 a.m. 
Dept.:                    86 
 
Complaint Filed:  October 13, 2021 
Trial Date:            Not yet set 
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of the LAUSD Board of Education; TANYA 
ORTIZ FRANKLIN, in her official capacity as 
a member of the LAUSD Board of Education; 
Respondents,  
 

Respondents. 
 
   
 

 
DECLARATION OF TOBY M. ROGERS 

I, TOBY M. ROGERS, declare as follows: 

1. I am an adult over 18 years of age and have personal knowledge of the facts set 

forth herein this declaration, which are offered in support of the Reply in support of the Motion 

for a Preliminary Injunction of Petitioners CHILDREN’S HEALTH DEFENSE – CA 

CHAPTER (“CHD”), and PROTECTION OF THE EDUCATIONAL RIGHTS OF KIDS 

(“PERK”) (hereinafter collectively “Petitioners”).  If called upon as a witness, I could and would 

competently testify under oath to the facts stated herein. 

2. I am a writer, educator, and consultant who works with parents’ groups 

nationwide to pass laws to reduce toxic chemical exposures in children.   

3. Prior to that I was a “Tutor” (British/Australian terminology for Graduate Student 

Instructor) in Political Economy at the University of Sydney (2014), Professor of Political 

Science at Glendale College (2013) and Paññāsāstra University of Cambodia (2012), and 

Graduate Student Instructor in Public Policy at the University of California, Berkeley (2011 and 

2012). I have also served in a number of non-profit roles: Communications Director for the 

Moderator of the Presbyterian Church U.S.A. (2001 to 2010); Program Director, Working 

Partnership USA (1995 to 1997); Development Director, San Jose Development Corporation 

(1993 to 1995); and Program Officer, Center for Employment Training (1992 to 1993).  

4. I attended Swarthmore College from 1988 to 1992 and earned a Bachelor of Arts 

in Political Science. I attended The Goldman School of Public Policy at the University of 

California, Berkeley from 2010 to 2012 and earned Master of Public Policy degree. I attended 

the University of Sydney in Australia from 2014 to 2019 and earned a Doctor of Philosophy 

degree in Political Economy. My research focus is on the regulatory capture of federal and state 
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public health agencies. My research is interdisciplinary and peer reviewed by experts in public 

health and epidemiology.  

5. My research has been published in the Journal of Autism and Developmental 

Disorders (2021). I have presented my research at the American Public Health Association 

conference (2018 and 2019), the American Sociological Association conference (2018), and the 

Australian Political Studies Association (2017).  

6. On October 25, 2021, I published an independent assessment of the Food and 

Drug Administration’s (“FDA”) risk benefit analysis of Pfizer’s Emergency Use Authorization1 

for its one-third dose two shot mRNA injection in children 5 to 11, “Ten Red Flags in FDA’s 

risk-benefit analysis of Pfizer’s EUA application to inject American children 5 to 11 with its 

mRNA product.”2 To date, the article has been read 192,000 times. I identified 10 violations of 

scientific norms in the FDA’s risk-benefit analysis that call into question the safety and 

reliability of the Pfizer product in children and should be cause for concern by all people 

of good faith, and concluded that the Pfizer mRNA shot fails any honest risk benefit 

assessment in children ages 5 to 11. 

  A. First, COVID-19 rates in children ages 5 to 11 are so low that there were 

no cases of severe and no cases of death from COVID-19 in Pfizer’s treatment (n= 1,518) or 

control group (n= 750). This means that any claims that the Pfizer vaccine is “90% effective” 

in children are meaningless because they are referring to mild cases from which children 

usually recover quickly and then have robust broad-spectrum immunity (see research 

studies listed here: https://brownstone.org/articles/79-research-studies-affirm-naturally-

acquired-immunity-to-covid-19-documented-linked-and-quoted/). Because of this, there was no 

emergency in this population for which one should have applied for Emergency Use 

Authorization.  

  B. Pfizer’s clinical trial in kids was also too small to detect likely 

harms. This is a well-known trick of the pharmaceutical industry. To put it simply, if the rate of 

particular adverse outcome in kids as a result of this shot is 1 in 5,000 and the trial only enrolls 
 

1 https://www.fda.gov/media/153447/download 
2 https://tobyrogers.substack.com/p/ten-red-flags-in-the-fdas-risk-benefit [as of 12/1/21]. 
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1,518 in the treatment group (which is what Pfizer did) then one is unlikely to spot this particular 

harm in the clinical trial. The Pfizer EUA application states, “The number of participants in 

the current clinical development program is too small to detect any potential risks of 

myocarditis associated with vaccination.”3  

  C.  Pfizer also only enrolled “participants 5-11 years of age without 

evidence of prior SARS-CoV-2 infection.”4 Do the Pfizer mRNA shots impair natural 

immunity and leave one worse-off than doing nothing? No one knows because children with 

prior SARS-CoV-2 infection were excluded from this trial. This is alarming and cause for 

concern because the potential impact of the mRNA shots on existing natural immunity is an 

urgent public health question. British data published by the government suggests that COVID-

19 vaccines may impair naturally acquired immunity: “N antibody levels appear to be lower in 

people who acquire infection following two doses of vaccination.”5 

  D. Pfizer lost contact with 4.9% of their clinical trial participants. The 

FDA risk-benefit document states: “Among Cohort 1 participants, 95.1% had safety follow-up 

≥2 months after Dose 2 at the time of the September 6, 2021 data cutoff.” What happened with 

those 4.9% who did not have safety follow-up 2 months after Dose 2? Were they in the treatment 

or control group? We have no idea because Pfizer is not saying. Given the small size of the trial, 

failing to follow up with 4.9% of the participants potentially skews the results. 

  E. The follow-up period of the Pfizer trial was also too short. Cohort 1 

appears to have been followed for 60 days, and cohort 2 was only monitored for adverse events 

for 17 days. Many harms from vaccines including cancer and autoimmune disorders take much 

longer to show up (see for example, the 37 studies in Vaccines and Autoimmunity edited by 

Yehuda Shoenfeld, Nancy Agmon-Levin, and Lucija Tomljenovic, 2015).  

  F. The risk-benefit model created by the FDA only looked at one known 

harm from the Pfizer mRNA shot — myocarditis — but we know that the real-world 

 
3 https://www.fda.gov/media/153409/download, p. 11.  
4 Ibid.  
5https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data

/file/1027511/Vaccine-surveillance-report-week-42.pdf [as of 12/1/21]. 
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harms from the Pfizer mRNA shot go well beyond myocarditis and include anaphylaxis, Bell’s 

Palsy, heart attack, thrombocytopenia/ low platelet, permanent disability, shingles, and Guillain-

Barré Syndrome (GBS) to name a few (see: https://openvaers.com/covid-data).  

  G. Pfizer wiped out the control group by vaccinating all of the children 

who initially got the placebo after 6 months. That means that there will be no long-term safety 

studies with a valid control group in this population going forward.  

  H. The FDA model only assesses the benefits of vaccine protection in a 

6-month period after completion of two doses, and assumes constant vaccine efficacy 

during that time period. This is problematic on several counts:   

   i. Reducing mild cases in children is not a desired clinical outcome 

because COVID-19 cases in children are almost always mild and lead to broad-spectrum long-

term immunity that contributes to herd immunity in the population. As Dr. Geert Vanden 

Bossche points out in his article, “The Keys to Unlock the Golden Gate of Herd Immunity towards 

Sars-CoV-2” published October 1, 2021 [as of November 29, 2021] mass vaccination turns kids 

into shedders of more infectious variants: 

 “Under no circumstances should young and healthy people be vaccinated as 

it will only erode their protective innate immunity towards Coronaviruses (CoV) 

and other respiratory viruses. Their innate immunity normally/ naturally largely 

protects them and provides a kind of herd immunity in that it dilutes infectious CoV 

pressure at the level of the population, whereas mass vaccination turns them into 

shedders of more infectious variants. Children/ youngsters who get the disease 

mostly develop mild to moderate disease and as a result continue to contribute to 

herd immunity by developing broad and long-lived immunity. If you are vaccinated 

and get the disease, you may develop life-long immunity too but why would you 

take the risk of getting vaccinated, especially when you’re young and healthy? 

Firstly, there is the risk of potential side effects; secondarily, there is the ever 

increasing risk that your vaccinal antibodies will no longer be functional while still 

binding to the virus, thereby increasing the likelihood of antibody dependent 

enhancement or even severe disease....” 
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   ii. The harms from the shots will likely unfold over the course of 

years, so any model that only looks at a 6 month time frame is hiding the true adverse event rate. 

  I.  The FDA published a 242-page book called Communicating Risk and 

Benefits: An Evidence-Based User’s Guide.6 The guide states that absolute risk, relative risk, 

and number needed to treat (NNT) are all necessary for proper decision-making. Despite this, 

the FDA failed to calculate the absolute risk reduction and NNTV in their risk-benefit 

assessment of the Pfizer EUA for kids 5 to 11. 

   i. “NNTV” is a standard tool for evaluating risk / benefit tradeoffs 

from vaccines. It is calculated by dividing 1 by the Absolute Risk Reduction.  

   ii. Because the FDA failed to calculate the absolute risk reduction 

and NNTV in their risk-benefit assessment of the Pfizer EUA for kids 5 to 11, I did the 

calculation based on the data that Pfizer submitted to the FDA. 

   iii. There was no Absolute Risk Reduction in hospitalizations or 

deaths in the Pfizer clinical trial in kids 5 to 11, because no one was hospitalized or died in either 

the treatment or control group. 1/0 is “undefined”. What that means, in practice, is that, based 

on Pfizer’s own data, one could vaccinate an almost infinite number of children without 

seeing a reduction in hospitalizations or deaths from coronavirus.  

   iv.  As of the date of signing this declaration, I have not seen, heard, 

or been informed that that the FDA or Centers for Disease Control have shared this fact with the 

American people. 

  J. Given all of the above, how did the FDA claim any benefits at all from 

this shot?  Immunobridging. “Vaccine effectiveness was inferred by immunobridging SARS-

CoV-2 50% neutralizing antibody titers (NT50, SARS-CoV-2 mNG microneutralization 

assay).”7 Because were zero cases of severe COVID-19 in the clinical trial of children ages 

5 to 11, Pfizer and the FDA ignored all of the actual health outcomes and switched to looking 
 

6 https://www.fda.gov/media/81597/download [as of 12/1/21]. 
7 Vaccines and Related Biologics Products Advisory Committee Meeting October 26, 2021 

FDA Briefing Document, EUA amendment request for Pfizer-BioNTech COVID-19 Vaccine for 
use in children 5 through 11 years of age. https://www.fda.gov/media/153447/download [as of 
12/1/21]. 
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at antibodies in the blood instead.  

   i. “Immunobridging” in this case means that Pfizer and the FDA 

looked at the level of antibodies in the bloodwork of another study – in this instance, people 16 

to 25 years old – calculated the level of antibodies that seems to be protective in that population, 

calculated how many kids ages 5 to 11 had similar levels of antibodies in their blood, and then 

extrapolated a number for how many cases, hospitalizations, ICU admissions, and deaths would 

be prevented by this shot in the 5 to 11 population in the future, based on the antibody levels and 

health outcomes from the 16 to 25 year old population. Every step in this tortured logic is cause 

for concern. 

   ii. In general, antibodies are a poor predictor of immunity (see e.g.: 

https://www.npr.org/sections/health-shots/2021/08/28/1031287076/antibody-tests-should-not-

be-your-go-to-for-checking-covid-immunity). With respect to 5 to 11 year old children, they are 

even worse predictors of outcomes because, again, there were zero cases of severe COVID-19 

in the study.  

   iii. Even more alarming, Pfizer changed the ingredients in their 

mRNA vaccine. So, quite literally, Pfizer and the FDA estimated safety and efficacy in 

children ages 5 to 11 based on a different product in a different age group. The FDA writes: 

“To provide a vaccine with an improved stability profile, the Pfizer-

BioNTech COVID-19 Vaccine for use in children 5-11 years of age uses 

tromethamine (Tris) buffer instead of the phosphate-buffered saline (PBS) as used 

in the previous formulation and excludes sodium chloride and potassium 

chloride.” (p. 14, https://www.fda.gov/media/153447/download)  

   iv. If such immunobridging to a different dosage and a different 

formulation in a significantly older population was a valid methodology, there would be no 

point in doing clinical trials in children at all ever.  

7. The FDA’s risk-benefit analysis of Pfizer’s mRNA vaccine in children ages 5 to 

11 is shoddy. It used contrived, artificial logic that would be rejected by any proper academic 

journal in order to reach a predetermined result that is not based in science.  
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8. Because the FDA failed to conduct an honest risk-benefit assessment in 

connection with the use of Pfizer’s modified mRNA vaccine in children ages 5 to 11, the FDA 

Emergency Use Authorization for this product was improper and should be withdrawn 

immediately.  

I declare under penalty of perjury under the laws of the State of California, County of Los 

Angeles, that the foregoing is true and correct.  

 Executed on this 1st day of December, 2021. 

 
_______________________________ 
TOBY M. ROGERS 

 


